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Today’s Agenda
• Historical Perspective
• Social Inflation
• Reptile Theory and the
Inflammation of Juror
Passions
• Changing Perspectives
• Current Perspective
• Politics and Prosecution
• Collectability
• Recommendations

Social Inflation

Social Inflation
Americans, and therefore American jurors, are angrier, more entitled, less trusting of
authority, more willing to sue and, ultimately, more susceptible to the combined charms
of social media bubbles and an increasingly well-funded plaintiff's bar.

Engaging the Reptilian Brain
Reptile theory involves tapping into
the primitive part of a juror’s brain
and evoking a fight or flight mentality,
effectively shifting the jury’s focus
from the law or standard of care to
safety at all cost and total absence of
danger.

Collaboration and Strategy

• Collaboration between counsel
oNCAJ
oATLA

• List Serves
• Specialization
• Thought Leadership

Bad Faith and Extra Contractual Exposure
• A new end game
• Money beyond what is
otherwise collectible
• Defendants used as
pawns in a larger battle

Perspectives Affecting Verdicts

Social Justice Movements
• Increase in verdicts against government
entities
• “Be sensitive to this because your case
could depend on it.”—U.S. District Judge
Anthony Battaglia
• Choose your experts wisely.
• Examples: gender pay gap, housing
rights, voting rights, gun rights, asylum
and immigration

Wokeism
Definition of 'wokeism'
(ˈwəʊkɪzəm ) or wokery (ˈwəʊkərɪ )
NOUN
informal, often derogatory

the behaviour and attitudes of people who are sensitive to
social and political injustice
Collins English Dictionary. Copyright © HarperCollins Publishers

COVID-19

COVID-19
• Logical Processing Mode vs. Intuitive Processing
mode
• Logical Processing Mode (LPM), “rational
processing mode”: careful analysis of
evidence and case facts to arrive at rational
conclusion
• More likely to happen when juror is not
experiencing stress, uncertainty, or fear
• Intuitive Processing Mode (IPM),
“experiential mode”: no careful consideration
of all evidence, testimony or case facts
• Jurors will follow “gut instincts” and
“mental shortcuts” to quickly reach
decision
• Jury pool make-up can be more unpredictable
• Voir dire will take longer

COVID-19 Areas to Watch
• In-group Favoritism and
Outgroup Bias
• Increased prejudice and
discrimination against minorities
• Stronger identification with one’s
“in-group”
• Increased distrust of outgroup
• Tolerance of outgroup members
declines

COVID-19 Areas to Watch
• Polarization and Mortality Science
• People strongly defend their preexisting ideologies, attitudes, and
beliefs
• People become more extreme with
their ideological framework
• Stress and fear trigger the fight or
flight response
• Less consideration of multiple
response options
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• Increased Reliance on
Intuition, Emotion, and
Heuristics
• Amid COVD-19, most jurors
will be inclined to follow
the intuitive processing
model
• More susceptible to proplaintiff narratives
• Make up their mind early
in trial

COVID-19 Areas to Watch

The Internet, Media Outlets and Social Media
• The news, websites,
Facebook, twitter, Instagram
• A way of reaching tens of
thousands of people
• Millennial jurors
• Smartphones and the
courtroom

Accuracy of
Information

Increased
Access

Increased
Coverage

The Nuclear Age Has Arrived
• George Floyd - $27 million
(settlement)
• Brianna Taylor - $12 million
(settlement)
• Brown/McCollum - $75 million
(verdict)
• Others in North Carolina – $75
million (settlement), $3 million
(settlement), $32 million (verdict)

Politics and Prosecution

• With increased frequency, civil claims against
public officials are coming with criminal
prosecution against those defendants.
o5th Amendment
oConsequences on Coverage
oInflames the passion of the jury

But What About
Governmental Immunity?

Courts have two kinds of jurisdiction:
• Subject-Matter Jurisdiction
• The court can exercise its authority with regard to the “what” of the case.
• Personal Jurisdiction
• The court can exercise its authority with regard to the “who” of the case.
Governmental Immunity is primarily a rule about personal jurisdiction.
However, due to some imprecise opinions from the appellate courts, it could
also be argued to be an issue of subject matter jurisdiction. Therefore, the best
practice is to plead both defenses.

What is Governmental Immunity?
• Under the Doctrine of Governmental Immunity, courts should dismiss
certain cases unless the county being sued waives its immunity.

• Governmental Immunity is an affirmative defense that must be plead or
waived. Governmental Immunity applies to governmental functions, not
proprietary functions.

• The United States Constitution, particularly the 11th Amendment, leaves
the decision of whether to extend sovereign immunity in specific
situations to each state's individual discretion.

• The case law from the North Carolina Supreme Court has long recognized
Governmental Immunity up to the present day.

Waiver of Governmental Immunity
A county can waive its Governmental Immunity in two ways:
1.

Through the purchase of liability insurance but only to the
extent of liability coverage. Any judgement above the
amount of coverage is barred by governmental immunity
Ballard v. Shelley, 257 N.C. App. 561, 811 S.E.2d 603 (2018)
2. Through participation in a statutorily created local
government risk pool (N.C.G.S. § 153A-435)
The county’s immunity is absolute for governmental functions
unless the complaint expressly alleges a waiver through one of
the methods described above. Hinson v. City of Greensboro

How DoYou Account for a Credit from a Settling Defendant
in the Context of Governmental Immunity?
Chapter 1B of the North Carolina General Statutes governs claims
for contribution amongst joint tortfeasors and the credit for
settling Defendants.

How DoYou Account for a Credit from a Settling Defendant in the
Context of Governmental Immunity?

• N.C.G.S. §1B-4(1) It does not discharge any of the other
tortfeasors from liability for the injury or wrongful death unless
its terms so provide; but it does reduce the claim against the
others to the extent of any amount stipulated by the release or
the covenant, or in the amount of the consideration paid for it,
whichever is the greater.

• A county’s exposure is capped by governmental immunity.
The question is at what stage do you apply the credit?

How Defense Argues Credit Should be Applied
The court takes the verdict amount and adds pre-judgement interest,
statutorily allowed costs and attorneys’ fees if allowed by law to create the
judgement amount.

The judgement is then reduced to the amount of the insurance coverage
based on governmental immunity.

Last, the credit for any settling defendants is applied.

How Plaintiffs Argue Credit Should be Applied
Plaintiffs say that the judge considers the verdict amount, adds in
pre-judgement interest, statutorily allowed costs and attorneys’ fees
if allowed by law.

The judge then reduces that amount by the amount paid by the
settling defendants.

That amount is then reduced by operation of law under the Doctrine
of Governmental Immunity to the amount of the insurance coverage
or cap under the terms of the local government risk pool.

Qualified Immunity: Erosion of the Defense
• Both the Federal District and Appellate Courts have
become hostile to this defense. District Courts, to prevent
interlocutory appeals, have more and more frequently
ruled at the summary judgment stage that there are triable
issues of fact for a jury to decide as opposed to issuing a
decision on the legal issue.

Qualified Immunity: Erosion of the Defense
“The doctrine of qualified immunity shields
officials from civil liability so long as their conduct
does not violate clearly established statutory or
constitutional rights of which a reasonable person
would have known. Mullenix v. Luno, 136 S. Ct. 305,
308, 193 L. Ed. 255 (2015) (Internal citations
omitted.) “Put simply, qualified immunity protects
“’all but the plainly incompetent or those who
knowingly violate the law.’” Id.

Qualified Immunity: Erosion of the Defense
Iko v. Shreve, 535 F. 3d 225 (2008)
The Fourth Circuit held, “Plaintiffs are correct that we lack
jurisdiction to re-weigh the evidence in the record to determine
whether material factual disputes preclude summary disposition.
… That does not mean, however, that there may not remain
purely legal questions relating to qualified immunity that can and
should be resolved at this stage in the litigation.” Iko v. Shreve,
535 F.3d 225, 234 (4th Cir. 2008).
Citing its decision in Winfield v. Bass, 106 F.3d 515 (4th Cir. 1997),
the Court further held, “[W]e have jurisdiction over a claim that
there was no violation of clearly established law accepting the
facts as the district court viewed them. Id.

So what can we do?

§160A-167. Defense of employees and officers;
payment of judgments
(a) Upon request made by or in behalf of any member or former member of
the governing body of any authority, or any city, county […] may provide for
the defense of any civil or criminal action or proceeding brought against him
either in his official or in his individual capacity, or both, on account of any act
done or omission made, or any act allegedly done or omission allegedly made,
in the scope and course of his employment or duty as an employee or officer of
the city, authority, county [...] The defense may be provided by the city,
authority, county […] by its own counsel, or by employing other counsel, or by
purchasing insurance which requires that the insurer provide the defense.
Providing for a defense pursuant to this section is hereby declared to be for a
public purpose, and the expenditure of funds therefor is hereby declared to be
a necessary expense. Nothing in this section shall be deemed to require any
city, authority, county or county alcoholic beverage control board to provide
for the defense of any action or proceeding of any nature.

§160A-167. Defense of employees and officers;
payment of judgments
(b) Any city council or board of county commissioners may appropriate funds for the
purpose of paying all or part of a claim made or any civil judgment entered against any
of its members or former members of the governing body of any authority, or any city,
county […] whether the employee is a district or county employee, when such claim is
made or such judgment is rendered as damages on account of any act done or
omission made, or any act allegedly done or omission allegedly made, in the scope and
course of his employment or duty as a member or former member of the governing
body of any authority, or any city, county, district, or authority employee or officer of
the city, authority, district, or county; provided, however, that nothing in this section
shall authorize any city, authority, district, or county to appropriate funds for the
purpose of paying any claim made or civil judgment entered against any of its members
or former members of the governing body of any authority, or any city, county, district,
or authority employees or officers or former employees or officers if the city council or
board of county commissioners finds that such members or former members of the
governing body of any authority, or any city, county, or authority employee or officer
acted or failed to act because of actual fraud, corruption or actual malice on his part.
[…]

§160A-167. Defense of employees
and officers; payment of judgments
[…] Any city, authority, or county may
purchase insurance coverage for payment
of claims or judgments pursuant to this
section. Nothing in this section shall be
deemed to require any city, authority, or
county to pay any claim or judgment
referred to herein, and the purchase of
insurance coverage for payment of any
such claim or judgment shall not be
deemed an assumption of any liability not
covered by such insurance contract, and
shall not be deemed an assumption of
liability for payment of any claim or
judgment in excess of the limits of
coverage in such insurance contract.

Morganton Hardware Co. v. Morganton Graded Sch.
• Thus, a lien cannot be acquired or enforced against a public school
building or the lot on which it is situated, a courthouse, a city hall, a public
bridge which is part of a public highway, or the waterworks of a
municipality.
Morganton Hardware Co. v. Morganton Graded Sch., 150 N.C. 680, 64 S.E.
764, 764 (1909)

Morganton Hardware Co. v. Morganton Graded Sch.
• In some cases, the reason given for this rule is that to hold otherwise
would be contrary to public policy, while in others the rule has been
considered to be based upon the fact that the ordinary methods provided
by statute for the enforcement of the lien cannot be pursued against
public property, and hence, there being no mode of enforcing the lien, it
cannot exist.
Morganton Hardware Co. v. Morganton Graded Sch., 150 N.C. 680, 64 S.E.
764, 764 (1909)

Smith v. State
We hold, therefore, that whenever the State of North Carolina, through its
authorized officers and agencies, enters into a valid contract, the State
implicitly consents to be sued for damages on the contract in the event it
breaches the contract. Thus, in this case, and in causes of action on contract
arising after the filing date of this opinion, 2 March 1976, the doctrine of
sovereign immunity will not be a defense to the State. The State will occupy
the same position as any other litigant. Any other decision by this Court could
only serve as a warning to one who changes his position to accept employment
with the State that, if the State breaches his contract and discharges him
without cause he will have no recourse to the courts to establish his claim for
damages. We would not thus discredit our State whose reputation for integrity
and fiscal responsibility is evidenced by the AAA rating of its bonds and the fact
that it has not defaulted upon an obligation since its readmission into the
Union in 1868.

Smith v. State, 289 N.C. 303, 320, 222 S.E.2d 412, 423–24 (1976)

Smith v. State
In the event that plaintiff is successful in
establishing his claim against the State, he
cannot, of course, obtain execution to
enforce the judgment. The validity of his
claim, however, will have been judicially
ascertained. The judiciary will have
performed its function to the limit of its
constitutional powers. Satisfaction will
depend upon the manner in which the
General Assembly discharges its
constitutional duties.
Smith v. State, 289 N.C. 303, 320, 222 S.E.2d
412, 423–24 (1976)

Establishing Uniform
Standards Under Which Claims
Or Civil Judgments Sought Or
Entered Against County Officers
and Employees Shall Be Paid

From the Resolution
Now, therefore, be it resolved
that it shall be the policy of
Wake County to defend its
officers and employees
against civil claims of
judgments, and to satisfy
same either through the
purchase of insurance or
otherwise, provided adoption
of this resolutions shall not
be deemed an assumption of
liability for payment of claims
or judgments in addition to
any insurance coverage.
Further, the County will not
defend a claim or lawsuit or
pay a claim or judgment
when the officer or employee
willfully:

•1. Acts or fails to act because of actual fraud,
corruption or actual malice;
•2. Acts or fails to act as a result of or at a time when
his self-indulgence substantially impaired his
judgment (as, for example, an officer or employee
who causes damage or injury while intoxicated or
under the influence of drugs while on the job);
•3. Acts or fails to act, except in emergencies or the
existence of extenuating circumstances, directly
contrary to advice of the County Attorney;
•4. Acts or fails to act in such a manner as to
constitute a criminal act (for example,
misappropriation of property or funds).

Richmond Cnty. Bd. of Educ. v. Cowell
Thus, when the courts enter a judgment against the State, and no funds already
are available to satisfy that judgment, the judicial branch has no power to order
State officials to draw money from the State treasury to satisfy it. (the only way
the State can satisfy the judgment entered by the trial court is to pay new money
from the State treasury—money not obtained from the improper equipment fees,
but from the taxpayers and other sources of general State revenue)

But it is now up to the legislative and executive branches, in the discharge of their
constitutional duties, to do so. The Separation of Powers Clause prevents the
courts from stepping into the shoes of the other branches of government and
assuming their constitutional duties. We have pronounced our judgment. If the
other branches of government still ignore it, the remedy lies not with the courts,
but at the ballot box.

Richmond Cnty. Bd. of Educ. v. Cowell, 254 N.C. App. 422, 429, 803 S.E.2d 27, 32 (2017)

Historically
Prior Verdicts
Jury Perception
Immunity/Insurance

The Game Has Changed
More Money at Stake
Increased Sophistication of Counsel
Significant Polarization and Unpredictability
Reduced Trust in Government
Media Interest
Politics and Prosecution

Questions?

Cases on the Issue of the Credit

• Ballard v. Shelley, 257 N.C. App. 561, 811 S.E.2d
603 (2018)
• White v. Cochran, 229 N.C. App. 183, 748 S.E.2d
334, (2013)
• Cunningham v. Reilly, 169 N.C. App. 600, 611
S.E.2d 423 (2005)
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