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APF, TDR, IF, & UGB-51.5

A SUMMARY OF GROWTH MANAGEMENT TECHNIQUES  

ADEQUATE PUBLIC FACILITY CRITERIA


Most communities use development standards that do not fully take into account the potential impact of a project on the community as a whole.   Most zoning and land subdivision regulations allow project approvals either with little or no regard for the project’s impact on public facilities or take into account only those facilities that are located on site or in the vicinity of the project.  In any case, public facility requirements for a particular project are typically determined on an ad hoc basis.  Certain growth management techniques demand that a community measure the impacts of a project against community standards that are based on more comprehensive, system-wide analysis. One of these techniques involves use of a criterion for development approval known as the adequate public facilities criterion (APF). 

The concept.


The key feature and perhaps prime virtue of an APF program is that it is designed to prevent a community’s growth from outpacing government’s ability to provide necessary public facilities to serve that growth.  It also funnels growth into those geographic areas that are more capable of handling new development.  The ADF criterion requires that in order for a development project to be approved it must be shown that public facilities have currently available capacity to accommodate the project or that such capacity will be available when the project is ready for occupancy.  Because facilities must be provided concurrently with development, the APF criterion is sometimes known as the concurrency criterion. 

Relation to land development approvals.


Any local government governing board has the power to take the adequacy of public facilities into account in deciding when to rezone land.  Most ADF programs make adequacy a criterion for various administrative project approval decisions as well.  Thus the granting of special or conditional use permits, the approval of subdivision plats, and the approval of site plans may depend on a concurrency finding.  Adequate public facility programs can come in different forms.  One variation is to make adequacy a criterion in the granting of special or conditional use permits (the Currituck County approach) or projects requiring site plan approval, but not in the approval of ordinary single-family residential subdivisions and ordinary zoning permits. 

Variations.


Another variation is to make adequacy criterion for certain public facilities, but not others.  For example, one approach (used by Cary) makes adequacy a criterion for a particular type of facility (e.g., streets and roads) but not for certain other less controversial facilities (e.g., parks, water and sewer). 

Yet another variation is to for a community to concentrate on the type of public facility that a community provides and controls directly (parks, public safety facilities, perhaps water and sewer) rather than those facilities over which the community has no direct control (State roads, schools).  Or, an ordinance may test the adequacy of facilities located within a certain distance of a proposed project (e.g., one mile) but not more remote facilities. 

The comprehensive plan and capital improvement program.

An adequate public facilities program requires a full integration of the local government’s comprehensive plan, the local government’s capital improvement program, and the APF provisions of the land development ordinances.  Such a program involves a direct tie between land-use planning and financial planning, that is, between land development control and capital improvement programming.  The local government must develop and keep current both a comprehensive plan and a capital improvement program.  They must be realistic, and the local government must be committed to following them.

An APF program requires a current comprehensive plan, capital improvement program, and set of comprehensive standards concerning public facility construction and use, level of service, and capacity indicators.  The APF criteria require the development of methods of analyzing the impact of particular projects on public facilities.  All of these data, forms of information, and methods of analysis tend to be closely scrutinized.  The data concerning public facility use and capacity require almost constant adjustment and updating. 

Remedying inadequacies.

An adequate public facility program can impose financial demands on the community that may not exist in the absence of such a program.  The capital improvement program represents the community’s commitment to fund public facilities that are or may become inadequate.  The community must address existing infrastructure deficiencies in order to use “inadequacy” as the basis for denying development approval.  It is generally understood that a community must adopt such a program in good faith.  It must also use its best efforts to ensure that the program is followed.  It is unclear just what specific remedies may be available to a developer if the public facilities called for in a CIP are not provided on time, thus preventing a development project from being approved.  However, failure to maintain the integrity of the CIP may lead to the invalidation of the program.

Facilities furnished by others.

A local government may include public facilities furnished by another governmental unit in its regulatory program.  However, these other units probably have no inherent legal obligation to conform their facility financing decisions to the program.  Similarly, the responsibility of the regulating local government to induce other governmental units to conform to their capital improvement programs remains unclear.

An adequate public facility program can result in some uncertainty about exactly who will be providing or paying for a particular street, utility extension, or park improvement.  If a public facility is inadequate, the deficiencies can either be remedied by government or, by implication, the developer.  If the developer faces substantial delays, the developer may be inclined to make concessions to the regulating unit in order to move ahead and, in so doing, agree to furnish more than the developer’s proportionate share of the costs of the require improvements.  These concessions can prompt the local government to undertake a less ambitious capital improvement program because of this uncertainty.

Allocation of capacity. 

The use of an APF program can result in an erratic pace of development as developers try to queue up to take advantage of excess capacity for a public facility before the capacity disappears.  Most APF programs allow the allocation of excess public facility capacity on a first-come, first-served basis.  APF programs seem to encourage a certain amount of jockeying for position in the development allocation queue.  Developers accelerate or delay their plans in response to public facility capacity changes.  Excess capacity encourages developers to move as fast as possible to apply and qualify for an allocation of excess capacity.  Once the excess capacity is gone (even temporarily) a local government must decide whether to continue to receive development applications and assign priorities to them.  If it does, the process can encourage development proposals to be presented sooner than would otherwise be the case.  If the community places a moratorium on applications, then the community can expect a flood of applications once facility capacity is expanded.  In either circumstance the pace of development and the rate at which development applications are received can be erratic.

Enabling authority.

A plausible argument may be made that APF provisions may be incorporated into a municipal development ordinance under current state enabling legislation.  One of the municipal zoning statutes, G.S. 160A-383, specifically mentions that a purpose of zoning is to “facilitate the adequate provision” of public facilities.  The determination of whether such regulations are authorized under state law, however, likely depends on the analytical basis for the ordinance, what types of development permission are subject to the APF criteria, and how the comprehensive plan and capital improvement program are linked to the ordinance. 

Takings challenges. 

A critical question may be how adequate public facility provisions might fare as applied in a particular situation if challenged on grounds they amounted to an unconstitutional “taking.”  To avoid such difficulties an ordinance needs to allow some base level of development on all parcels, regardless of whether certain facilities have excess capacity.  The ordinance should include some sort of safety-valve provisions that allow a variance to be granted in order to avoid an unconstitutional taking. 
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THE CONCEPT OF

 TRANSFERRING DEVELOPMENT RIGHTS


Traditional zoning and related development control ordinances often create uneven impacts on landowners.  Landowners in areas where higher intensity development is encouraged generally benefit economically, while owners of land that is protected from development are more likely to be hurt.  A fairer system would allow all landowners to benefit from an area's development, and require all benefited landowners to pay the costs associated with the preservation and protection of lands that arguably should not be developed.  The advantage of such a program is that it would allow the owners of land worthy of protection to enjoy economic benefit without having to develop the land to do so and without the government having to purchase these lands.  A program to allow the transfer of development rights (TDR) is such a program.

Purposes served.

The idea of permitting the transfer of development rights is consistent with a variety of community planning purposes and is typically upon a rather detailed comprehensive land use plan.  Most TDR programs, however, are closely associated with resource protection programs.  TDR programs may be used to protect agricultural land and open space, to protect historic buildings and landmarks, to protect areas with critical environmental significance, such as wetlands, and to protect natural hazard areas from development, such as flood hazard areas.

Concepts of property.

TDR programs modify conventional property conceptions in several ways.  First, they divide “property” into two components: (i) the land itself and (ii) the development potential or “development rights" associated with that land, usually measured in terms of the zoning and land subdivision restrictions applicable to it.  Second, they allow the development rights to be severed from the host parcel and create a market so that such rights may be bought, sold, taxed, and used as security.  Third, the rights may be acquired by the owner of land at another location and exercised to increase the permissible intensity of development at that new location.  

Mechanics.


The usual TDR approach requires identification of “sending areas—those in which property owners may sell development rights—and “receiving areas”—areas to which development rights may be transferred.  Identifying the land from which development potential will be sent is relatively simple since these are the areas that a community is generally the most concerned about protecting.  Receiving areas are more difficult to identify both for political and practical reasons.  They are areas that are more suitable for intense development because of their location, the availability of public facilities such as utilities, and the community’s overall development pattern.  There is typically a conventional maximum density in the receiving areas, but that density may be exceeded to a certain extent by the importing of rights severed from land in a sending area.  

Formalities.

Sending area property owners are typically required to record a covenant or easement running with the land permanently removing certain development rights.  For example, in North Carolina such a restriction could be established by the recording of a “preservation easement” or “conservation easement.”  Such an easement prevents the seller of development rights from developing the sending site beyond what is authorized by the TDR system.  In addition, it is often wise for the governmental unit to work up a list of residual uses for a site after the development rights have been sold.  It helps to protect against a taking claim if development rights are not considered relevant to the takings analysis.  It also helps to determine the "non-development" value of the land.

The exercise of development rights.

The local government recognizes the transfer of development potential to the receiving site by issuing a certificate to the purchaser for such rights.  Some jurisdictions allow the exercise of development rights "as of right" with only relatively minor administrative review.  Other local governments, concerned about the compatibility of more intensive development with surrounding neighborhoods, require those who wish to exercise these rights to obtain rezoning of the receiving site in order to do so.

Practical limitations.


Although the concept of TDR has been a topic of interest in the planning and legal communities for years, TDR programs pose notoriously complex administrative problems, which accounts for their rather limited use.  In order for a program to work, development rights must have value.  There must be a balance between sending and receiving zones.  If too many development rights flood the market, the owners of the land being protected will be seriously disadvantaged.  In addition, the jurisdiction in which the TDR program is used must include growing areas with a strong demand for intense development.  If there is no market for intense urban uses of land (i.e., high-density residential, compact commercial and office development), then there will be little incentive for landowners in receiving areas to purchase development rights.  Likewise there will be no market for such rights if the base zoning in receiving areas is such that a landowner may conveniently develop land to its most profitably use without acquiring any additonal development rights. 

A TDR bank.

One approach to ensuring that there is a market is to establish a TDR bank.  Such a bank may be authorized to buy development rights from the owners of sending parcels and to sell them to developers of receiving parcels.  Such a bank can provide an incentive to transfer rights and can act to influence and regulate prices being paid in the market for such rights.

Enabling authority.


TDR programs are typically adopted in conjunction with a local government’s zoning and land subdivision ordinances.  In some states TDR programs are specifically authorized in the state’s enabling statutes.  In other states local governments that have adopted TDR programs either rely on their “home rule” authority or claim implied authority from the state’s local government planning, zoning, and development control legislation.  There is little case law that addresses these scope-of-authority questions.

Existing authority.


There does exist general enabling authority for North Carolina local governments to adopt a TDR program with a special twist, although the circumstances in which it may be used are very narrow.  G.S. 136-66.10 and -66.11, adopted in 1987, allows a North Carolina city or county to provide "severable development rights" under its zoning or land subdivision ordinance if a landowner dedicates right-of-way for a new or widened thoroughfare shown on its thoroughfare plan.  The development rights reflect the extent of the development potential of the dedicated land.  These rights may be applied to the residual land retained by the dedicator (a density transfer under G.S. 136-66.10) or sold or applied to noncontiguous land in a receiving district.  However, since these development rights are established only when a property owner makes a road right-of-way dedication of this special sort, the potential supply of development rights is frankly too small to make a viable market.  As a result, local governments have made virtually no use of this statute.

Other variations on the theme.


Several other variations on the TDR theme are worthy of note.  Perhaps the most conservative alternative involves the transfer of development potential from one part of a zoning lot to another.  If the area of the parcel that is left more undeveloped is later subdivided and sold, then a conservation easement may be recorded that restricts the use of that lot accordingly.  For example, the city of Winston-Salem is considering such an arrangement to encourage the transfer of development potential out of flood fringe areas to "upland" portions of land parcels.  The portions of the original parcel that remain in the flood fringe may be made subject to a conservation easement held by the local governmental unit.  


In addition, the Environmental Management Commission (EMC) has recently authorized a somewhat more ambitious alternative for local governments to use in connection with the state's watershed protection program.  It would allow a property owner (or a pair of property owners) to propose that a pair of noncontiguous parcels be treated as one for purposes of applying the "built-upon-area" restrictions of the state's watershed protection program.  This "density averaging" is similar to the development rights transfer of a TDR program.  However, the density-averaging program requires that a blanket development permit be approved for the development of both noncontiguous parcels.  Under this program, development rights may not be severed from a parcel of land and sold or traded before being applied to another parcel.  Instead the development potential of a parcel may only be pooled with that of one other parcel, and the development plans must be approved in tandem.
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URBAN GROWTH BOUNDARIES

Urban growth boundaries constitute one of the most controversial growth management tools used by local and state governments.   An urban growth boundary is a boundary line used to mark the separation of land that may be developed for urban purposes and land that may not. Such a boundary is designed to accommodate the urban growth projected to occur in the area during the planning period.   Although an urban growth boundary may be adjusted through time, areas beyond the boundary are intended to remain rural or undeveloped.  Such boundaries are generally intended to prevent urban sprawl, protect open space and agricultural land in rural areas, and to enhance the vitality of downtowns, urban neighborhoods, and existing urban areas. 

Urban service areas.

A closely related concept is the urban service area.  An urban service area is a geographic area within which urban governmental services are being provided or will be provided within the immediate planning period and outside of which such services will not be extended.  Urban service areas are most closely associated with the extension of water and sewer utility services for several reasons.  First, utility extensions are major shapers of urban growth since they enable development at densities that could not be sustained otherwise.  Second, municipalities, the local governments most likely to provide water and sewer services in urban areas, are generally authorized to do so in areas outside municipal limits as well as inside and may be the only public providers of utility service in areas on the urban fringe.   

Many growth boundary programs also establish an urban expansion or urban reserve where services will be provided within a defined planning period.  The urban growth boundary is thus located at the farthest edge of the urban expansion or urban reserve area, not necessarily at the urban service boundary.

Related policies. 

The establishment of urban service boundaries (and expansion or reserve boundaries), however, is only one feature of a program to enforce an urban growth boundary.  The integrity of an urban growth boundary must also be protected through policies governing other urban services, through local land development regulations, and through policies governing annexation.  In addition, most urban service boundary programs are either based on intergovernmental agreements affecting the responsibilities of at least several local governments or are adopted in reaction to state growth management programs and the mandates or incentives that these state programs include. Of course, at the heart of such program is generally a comprehensive land use and public facilities plan that serves as its blueprint.


More than one hundred cities and counties throughout the country have adopted some form of a growth boundary. State growth management programs mandating urban growth boundaries have been adopted in Oregon, Tennessee, and Washington. In addition, a number of cities in California and other western states have adopted such boundaries including Boulder, Colorado, and cities as large as San Jose. An urban growth boundary affecting the seven-county Minneapolis-St. Paul metropolitan area has also attracted considerable attention. 
The North Carolina Experience.

There are few examples of urban growth boundaries in North Carolina that have been used effectively.  Ironically the planning framework for urban growth boundaries was developed in this state in the mid-1970s.  The State Land Classification System, developed in 1974 by the Office of State Planning, calls for land to be classified as urban, transition, rural, conservation.  This system was incorporated into the planning standards for local governments that are subject to the North Carolina’s Coastal Area Management Act, adopted in 1974.  However, even those North Carolina local governments that have adopted plans based on this land classification system or that are subject to CAMA have not adopted all of the enforcement measures (inter-local agreements regarding planning jurisdiction and land-use controls, policies regarding utility extensions, and annexation policies and agreements) that are necessary to make urban growth boundaries effective.  One exception involves Orange County and the towns of Chapel Hill and Carrboro.  These units have established a “rural buffer” area located around the two towns.  The jurisdictions have entered into an inter-local agreement concerning planning jurisdiction, the adoption and enforcement of land development ordinances, the extension of water and sewer lines by the Orange Water and Sewer Authority into the area, and the terms under which the towns will annex territory on their fringes. 

The impact of growth boundaries.


Because urban growth boundaries (and their sub-boundaries) can have a drastic effect on development patterns and land values and population projections and land-supply analysis are unlikely to be completely accurate, there is considerable interest in when the boundaries are adjusted and how they can be made flexible.  Boulder, Colorado allows changes in the boundaries of its phased development system on an annual basis, although revisions to its comprehensive plan are undertaken every five years. The boundaries used in the Twin Cities area reflect “cushions” that allow more growth within the boundaries than projections call for and mitigate the effect on the price of land and housing costs within the boundaries.  Oregon’s growth management system calls for the designation of “urban fringe exception areas”—lands outside the urban growth boundary that maybe developed for residential purposes because they are unsuitable for forestry or farming.  Of course, the effectiveness of urban growth boundaries will also depend on the vitality of agricultural land preservation programs, the use of incentives to promote infill development, the ability of municipalities to attract and accommodate commercial and industrial development and achieve land use and fiscal balance, and the manner in which zoning district changes are related to the comprehensive plan. 

When used in combination with other elements of a growth management plan, urban growth boundaries can help steer development  to delineated urban growth areas and to prevent the costly overextension of public services.  They have proven to be effective in protecting open space and agricultural land.  They also give the public a means of influencing growth patterns in a simple understandable fashion and private generally benefit current urban residents and property owners.

On the other hand urban growth boundaries tend to drive up the price of real estate within the boundary, particularly if inadequate land is provided to accommodate growth there.  Although such boundaries are designed to encourage compact development, designated urban growth areas tend not to develop at the densities allowed, reflecting a market preference for lower-density development.  This under-development of existing urban areas tends to encourage more lenient designations of urban growth areas and adjustments to the boundary.  Also, the use of urban growth boundaries can be undermined if surrounding jurisdictions allow urban development beyond the boundary, sometimes causing a leap-frog effect that results in development miles away. 

Legal issues.

The legal issues involving urban growth boundaries do not concern not so much the validity of the concept and local government authorization for its use as they concern the  use of specific enforcement mechanisms and the impact that the overall system has on the use of individual properties.  First, it is obvious that growth management programs involving growth boundaries require the assignment of responsibilities and cooperation among local governments and, in many instances, regional agencies.  Some effective programs rely on intergovernmental agreements initiated by the local governments involved.  However, even if the local governments and service providers bargain with each other in good faith, they may not contract away their legislative powers.  For example, North Carolina local governments cannot legally obligate themselves to rezone property, annex land, or accept streets at some future point in time.  If the North Carolina General Assembly were to encourage the use of growth management programs involving growth boundaries, that legislation could address

· The ability of a local government to make binding commitments to other governmental entities that it will amend its land development ordinances in particular ways at future points in time.

· The ability of a local government to obligate itself to conform its planning jurisdiction and annexation plans to a jointly established urban growth boundary. 

In addition, legislation is needed to ensure that state agencies that provide public facilities and services (e.g., the North Carolina Department of Transportation) respect local and state growth plans in their siting decisions and that state agencies that authorize or regulate nonprofit and private service providers (e.g., private water companies, metropolitan sewer districts) tie their permitting authority to conformance with local plans and growth boundaries.   Finally, it is no coincidence that many of the local units that employ urban growth boundaries are located in states in which the state legislature has mandated or directed local governments to carry out local growth programs that are consistent with state development objectives.  In some cases a state agency is authorized to resolve local and state differences.   In others a regional agency is empowered to play such a role. 

A second set of legal issues concerns the legal authority of a provider of water or sewer service to decline to extend service into an area beyond the urban service area or urban growth boundary.  A refusal to extend a public utility service to a landowner that wishes to be served raises both common law and constitutional equal protection questions. North Carolina counties and cities operating water and sewer systems within city limits take on the special obligations of a public service corporation to provide equal service to their current and potential customers. Once such a utility holds itself out to provide service in an area it generally must serve those in the area that request it. Refusal to extend service within those areas generally must be based upon a utility-related reason, such as inadequate system capacity or inadequate financial resources to provide additional service.  However, a North Carolina municipality has no obligation to furnish service outside its city limits and has broad discretionary power to determine whether and on what terms it does so. Thus a North Carolina municipality may refuse to extend water or sewer service beyond an urban service or growth boundary to the extent that such a boundary is located outside city limits.  Whether a local government that takes on the special utility obligation of a public service corporation may refuse to extend service because doing so would be inconsistent with a growth management plan or would violate an urban growth boundary is unclear.  Courts elsewhere have reached mixed results 

Constitutional issues also present themselves.  Owners of land in an urban reserve area within the growth boundary or land just outside the urban growth boundary may contend that they have suffered “wipeouts” because of the features of the growth management plan.   A takings or due process challenge might be brought if land that is prevented from being developed for urban purposes is unsuitable for forestry or agricultural purposes.  Or if land within the boundary is downzoned because insufficient land for open space has been protected.  Or if the holding period or planning period upon which the program is based is too long, too unreasonable, or too arbitrary in its application.
A related question is whether the failure of a local government to extend utility service when obligated to do so by law amounts to a taking, a violation of due process, or a violation of equal protection.  The Fourth Circuit ruled in a recent case that it did not.  Among other things, the court concluded that the owner of industrial property purchased before the town annexed it had no legitimate investment-backed expectation that the land would come served with publicly provided sewer service. Although the developer was entitled to enforcement of an order compelling service, it was not entitled to damages for the period of delay.
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IMPACT FEES 

I.
Concept and authority


A.
Impact fees:  requirement that developers pay fees to finance their proportionate share of the cost of new capital improvements (including off-site improvements) needed to serve their respective improvements.



1.
No general enabling legislation exists for North Carolina and counties to impose impact fees.  However, authority is implied for capital improvements in connection with public enterprises (e.g., water and sewer utilities).



2.
Some units are authorized to impose impact fees by local acts adopted by General Assembly.  They include Raleigh, Durham, Chapel Hill, Hillsborough, the municipalities of Dare County, Carrboro, Hickory, Cary (with respect to roads), Pittsboro, Rolesville, Orange County, Chatham County, and Catawba County.


B.
Impact fees may be distinguished from inspection fees, which must be related to the costs government incurs in administering a regulatory program, or user fees, which are directly imposed upon those who wish to use a particular governmental service.

II.  
Features and comparisons 


A.
Who bears the incidence of impact fees?  New residents in the community?  Developers?  Owners of raw land?


B.
"In-kind" exactions whereby the developer provides land or constructs or installs various public improvements may be impractical because they are coarse and "lumpy."



1.
A number of new subdivisions may create the need for a public facility, but it may not be legitimate to assign the full cost to any single developer; one facility or parcel of land may serve an area larger than just one subdivision.



2.
Requiring dedications and improvements from a number of developers difficult if each develops at a different time.



3.
As a consequence, "off-site" dedication or improvement requirements are legally suspect.


C.
Fee systems allow governments to pro-rate costs and apportion them better to developers.


D.
Most exactions, except impact fees, typically imposed at time of subdivision plat approval; impact fees typically collected at time building permits are issued.

III.  
How is a system of impact fees established?


A.
Determine planning period (often 20 to 25 years).


B.
Project population growth, development activity, and growth patterns in planning districts throughout the planning period.


C.
Determine appropriate service standards that the community should meet in serving existing residents.


D.
Estimate need for various capital facilities required to serve new growth .


E.
Estimate cost of acquiring land for and constructing or installing facilities to be funded with impact fees.


F.
Determine the portion of the cost of each facility attributable to each type of land use (e.g., residential, commercial, institutional).


G.
Develop "impact" formulae for allocating the appropriate portion of costs to individual development projects.  (For example, in case of road improvements, impact fees must be based on the number of trips generated by various types of development.)


H.
Collect impact fees at time building permit fees are assessed.


I.
Place fees in trust funds or capital improvement funds earmarked by type of facility and by planning district.


J.
Expend funds on facilities on which they were collected.

IV.  Legal limitations on impact fees


A.
Authorizing legislation required to clarify that fees are not a form of tax.


B.
Need for the public facility to be provided by exaction must be attributable to the developer's activity, and portion of cost allocated to the developer must clearly be related to the development's impact.


C.
Facility financed with fees must sufficiently benefit residents or users of development for which collected.


D.
Facility financed with fees must be made ready for use soon enough to serve residents of development at time need for facility arises.


E.
Credit must be given to developer for value of improvements provided by the developer if they are eligible to be financed with impact fees.


F.
At least partial credit may have to be given developer who provide private facilities that mitigate the need for public ones. 
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